Oregon Government Ethics Commission
3218 Pringle Rd SE, Suite 220

Salem, OR 97302-1544

E-mail: ogec.mail@state.ornus

Weh Site: www.ogec.state.orus

August 15, 2008

Matt C Markee

Capitol Club President

5605 Inland Shores Way, N., #202
Salem, Oregon 97303

Dear President Markee:

At its August 15, 2008 meeting, the Oregon Government Ethics Commission
(Commission) adopted the following advisory opinion:

OREGON GOVERNMENT ETHICS COMMISSION ADVISORY _OPINION NO.
08A-1005

STATED FACTS: During the 2007 session of the Oregon Legislative Assembly
revised the Oregon Government Ethics law provided in Chapter 244 of the
Oregon Revised Statutes. The changes have prompted many questions as 1o
how the Commission will interpret and apply the statues to a variety of
circumstances. The Commission received a letter that was submitled on behalf
of the Capitol Club with a wide range of questions some of which related to the
Commission’s understanding of the “prohibited use of official position” that is
setout in ORS 244.040(1).

Public officials experience a wide variety of circumstances that require them to
make decisions as to whether they may accept an opportunity for financial gain
or to avoid a financial cost. A clear understanding of what constitutes the
prohibited use of an official position or office and how it applies in various
circumstances equips a public official to exercise good judgment. That is
important because Oregon Government Ethics law places the emphasis on the
public official's personal responsibility to avoid the use of an official position or
office to obtain a prohibited financial gain or to avoid a financial detriment for the
public official, a relative of the public official or a business with which either are
associated.
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Prohibited use of official position or office is described in ORS 244.040{1) as
follows:

A public official may not use or attempt to use official position or office to
obtain financial gain or avoidance of financial detriment for the public
official, a relative or member of the household of the public official, or any
business with which the public official or a relative or member of the
household of the public official is associated, if the financial gain or
avoidance of financial detriment would not otherwise be available but for
the public officials holding of the official position or office.

Many of the questions seek clarification as to whether and under what
circumstances public officials could accept a financial benefit. ORS 244.040(2)
describes the financial benefits that a public official may accept and those are
summarized as follows:

Official compensation package

Honorarium as permitted in ORS 244.042

Expenses reimbursed by employer

Unsolicited awards for professional achievement

Gifts that do not exceed the limits specified in ORS 244.025

Gifts received from a source when the source could not be reasonably

known to have a legislative or administrative interest in the public official's

governmental agency.

« Anyitem received by a public official, regardless of value, that is expressly
excluded from the definition of a gift

« Contributions made to a legal expense trust fund

When ORS 244.040(1) was revised the exceptions related to what financial gain
public officials may accept were increased in number. It is important to note that,
if the source of a gift does not have a legislative or administrative interest in the
governmental agency represented or served by the public official, there is no
prohibition or limit on gifts that can be accepted from that source. This was a
significant change and has increased the need to understand what constitutes a
“legislative or administrative interest” because it is determinative in whether a
public official may accept a financial benefit.

In a letter dated 4/21/08 and submitted by Bruce A, Bishop on behalf of the
Capitol Club he presented 39 questions as to how the Commission interprets and
applies the Oregon Government Ethics law in a variety of circumstances. A
number of his questions were related to circumstances in which the prohibition of
the use or attempted use of an official position or office may apply.
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The Commission has chosen to issue three separate Commission Advisory
Opinions in response to the Capilol Club request. This one addresses prohibited
use of official position or office. Another opinion addresses the issues related to
legislative or administrative interest [Commission Advisory Opinion 08A-1003]
and a third addresses issues related o gifts [Commission Advisory Opinion 08A-
1004].

QUESTION: How does a public official know whether ORS 244.040(1) would
apply when they are met with an opportunily to gain a financial benefit or to avoid
a personal expense?

ANSWER: Oregon Government Ethics law applies to all public officials. 1 is
important to remember who is defined as a public official for the purposes of
applying the provisions in ORS Chapter 244. A public official can be a person
who is elected or appointed to a position with a governmental agency. A public
official can be employed by or volunteer to serve a government agency.
Governmental agencies can be state or local agencies or special districts. Public
official is defined in ORS 244.020(13) as follows:

“Public official” means any persan who, when an alleged violation of this
chapter occurs, is serving the State of Oregon or any of its palitical
subdivisions or any other public body as defined in ORS 174.109 as an
elected official, appointed official, employee, agent or otherwise,
irespective of whether the person is compensated for the services.

There are provisions in Oregon Govemment Ethics law that would apply 10
actions of a public official that may resull in a financial benefit or the avoidance of
a financial detriment to the public official. Those same provisions apply to a
public official's actions that may result in a financial benefit or the avoidance of a
financial detriment of a public official's relative, a member of the public official's
household or a business with which any of these are associated.

The key to understanding ORS 244.040(1) is to understand the term “but for." A
public official is prohibited from using the position held as a public official to gain
a financial benefit or to avoid a personal expense through an opportunity that

would not be available if not for holding the position as a public official.

There are a variely of circumstances to which this provision may apply. A public
official cannot use the govemment agency's resources [compensated lime,
vehicles, office equipment, supplies] for personal business. It means that a
public official may not use agency money for personal expenses, but they can be
compensated or reimbursed for personal costs incurred while engaged in official
agency business. It also means that when engaged in official business a public






