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Dear President Markee:

At its August 15, 2008 meeting, the Oregon Government Ethics Commission
(Commission) adopted the following advisory opinion:

OREGON GOVERNMENT ETHICS COMMISSION ADVISORY OPINION NO. 0BA-
1004

STATED FACTS: During the 2007 session, the Oregon Legislative Assembly made
some changes to the Oregon Government Ethics law provided in Chapter 244 of the
Oregon Revised Stalules. The changes have prompted many questions as to how the
Commission will interpret and apply the statues to a variely of circumstances. The
Commission received a letter that was submitted on behalf of the Capitol Club with a
wide range of questions some of which related to the application of the gift provisions in
Cregon Government Ethics law.

ORS Chapter 244 defines what is considered a gift and what is not considered a gift
when applying provisions of Oregon Government Ethics law. The definitions indicate
what constitutes a gift offered or accepted by public officials, candidates for public
office, their relatives and household members, There are also definitions and provisions
that establish specific criteria that, if met, would allow gifts to be offered and accepted.

A gift is defined in ORS 244.020(5)(a) as follows:

“Gift" means something of economic value given to a public official or a relative
or member of the household of the public official:

{A) Without valuable consideration of equivalent value, including full or
partial indebtedness, which is not extended to others who are not
public officials or the relatives or members of the household of public
officials on the same terms and condilions; or

(B) For valuable consideration less than that required from others who
are not public officials.”
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This definition of a gift should be used to determine if an offer of something of economic
value to a public official, their relatives or househcld members meels the legal definition
of a gift. If a gift, the other revisions to the gift provisions in ORS Chapter 244 would
have to be considered before the offer may be made 1o or accepted by a public official.
The revisions that introduced new restrictions and created conditions under which gifts
may be offered and accepted have been the source of many questions received by the
Commission,

Among many inquiries there was a letler dated 4/21/08 and submilted by Bruce A.
Bishop on behalf of the Capitol Club that presented 39 questions as to how the
Commission interprets and applies the Oregon Government Elhics law in a variely of
hypothetical circumstances. Any opinion on how Oregon Government Ethics law
applies to a hypothetical set of circumstances must be framed around the specific set of
circumslances presented. Once an opinion is offered ils application would only be
useful to the specific set of circumstances addressed. The Commission wishes to
provide useful information regarding the revisions to Oregon Government Ethics law to
as many public officials as is possible while addressing the issues that are raised in the
questions presented on behalf of the Capitol Club.

The Commission has chosen 1o issue three separate Commission Advisory Opinions in
response to the Capitol Club request. This one addresses a number of issues related to
the application of the gift provisions in Oregon Government Ethics law, another will
address legislalive or administrative interest [Commission Advisory Opinion No. 08A-
1003] and a third will address issues related to the prohibited use of official position or
office [Commission Advisory Opinion No. 08A-1 003].

For the purposes of the following discussion please note the following:

*  When the term public official appears with an asterisk public official* will
be referring to the public official, the public official's relatives and the
members of the public official's household.

e Ifthe term public official appears without an asterisk it will be only referring
to the public official.

» While this opinion addresses Oregon Government Ethics law as the gift
provisions apply to public officials*, some of these provisions also apply to
candidales for public office, the candidate's relatives and the members of
the candidate's household, but this opinion does not address these
individuals.
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QUESTION: If a public official* is offered payment of expenses or any item that is
defined as a gilt, what factors should the public official* consider when deciding whether
to accept the offer?

ANSWER: When the 2007 revisions of Oregon Government Ethics law became
operalive, ORS Chapter 244 placed lower limils on the aggregate value of gifts that
could be accepted by public officials* and conditions under which gifts could be
accepled became more restrictive.

Once a person accepls a position where they meet the definition of “public official” they
are also accepting the benefits and restrictions placed on a person holding such
positions. By enacting the provisions in Oregon Government Ethics law the Legislative
Assembly declared “that service as a public official is a public trust and that, as one
safeguard for that trust, the people require all public officials to comply with the"
provisions of ORS Chapter 244 [ORS 244.010(1)).

A person who becomes a public official through an election, appoiniment, employment
or as a volunteer remains a public official until they terminate their public service or
public employment. The revised provisions in ORS Chapter 244 that changed the
requirements or restrictions on gifts to public officials* have caused many questions
regarding the propriety of certain practices or behavior.

When the Oregon Government Ethics Commission addresses a question regarding the
offer of a gift to a public official® it considers the following:

1. Does the offer of paid expenses, discount or other free item meet the
definition of a gift as provided in ORS 244.020(5)(a)?

A gift is anything of economic value that is offered and accepted by a person
without the person paying or providing any other form of compensation that has
an equivalent economic value to what is offered or accepled.

When a gift is offered or accepted by a public official* the gift provisions in
Oregon Government Ethics law apply when the terms and conditions of the offer
of a gift are different than the terms and conditions that would apply to the same
offer being made to those who are not public officials.

This requires a judgment on whether the terms and conditions of a gift offerto a
public official are the same terms and conditions that apply to gifts offered to
those who are not public officials, The Commission requires that the qift offer
must be available to a significant portion of the general public under the same
terms and conditions as the offer made to a public official. If a gift is offered to a
public official along with everyone in the same room or same facility, such an






