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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MARION

FRED VANNATTA AND CENTER TO
PROTECT FREE SPEECH, INC., an Oregon
Not-For-Profit Corporation,

Plaintiffs,
V.

OREGON GOVERNMENT ETHICS
COMMISSION, formerly known as the
Oregon Government Standards and Practices
Commission, and STATE OF OREGON,

Defendants.

Case No. 07C-20464
Honorable Joseph C. Guimond

DEFENDANTS' (RENEWED) MOTION FOR
SUMMARY JUDGMENT

(ORAL ARGUMENT REQUESTED)

Defendants hereby renew their motion for summary judgment pursuant to ORCP 47B.

As explained in defendants’ Memorandum in Opposition to Plaintiffs’ Motion for Summary

Judgment and in Support of Defendants’ Motion for Summary Judgment, submitted herewith,

there is no genuine issue of material fact and defendants are entitled to judgment as a matter of

law. Defendants’ motion is supported also by the record and file herein. Defendants request oral

MC2/cjw/TRIU4915

DEFENDANTS' (RENEWED) MOTION FOR SUMMARY JUDGMENT

Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4793



1 argument on this motion, with official court reporting services, and estimate that such oral

2 argument will take 90 minutes.

3 DATED this 2| day of March, 2008.
4 Respectfully submitted,
5 HARDY MYERS
Attorney Geperal
6 J
7 / /
8 DAVID E, LERFH 793341
omey-in-Charge :
9 "MICHAEL A. CASPER #062000
Assistant Attorney General
10 Trial Attorneys
Tel (503) 947-4700
11 Fax (503) 947-4793
David.Leith@doj.state.or.us
12 Michael.Casper@doj.state.or.us
3 Of Attorneys for Defendants
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CERTIFICATE OF SERVICE
I certify that on March 2_[, 2008, I served the foregoing DEFENDANTS' (RENEWED)
MOTION FOR SUMMARY JUDGMENT upon the parties hereto by the method indicated

below, and addressed to the following:

John Dil.orenzo, Jr. ____HAND DELIVERY
Gregory A. Chaimov _v~ MAIL DELIVERY
Davis Wright Tremaine LLP ___ OVERNIGHT MAIL
1300 SW Fifth Avenue, Suite 2300 ___ TELECOPY (FAX)

Portland, Oregon 97201

A

ID E. LEITH#93341
ttomey 1n-Char e

MICHAEL A. CASPER #06200
Assistant Attorney General
Special Litigation Unit
Trial Attorneys
David.Leith@doj.state.or.us
Michael.Casper@doj.state.or.us
Of Attorneys for Defendants
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MARION

FRED VANNATTA AND CENTER TO
PROTECT FREE SPEECH, INC., an Oregon
Not-For-Profit Corporation,

Plaintiffs,
V.

OREGON GOVERNMENT ETHICS
COMMISSION, formerly known as the

Oregon Government Standards and Practices
Commission, and STATE OF OREGON,

Defendants.

Case No. 07C-20464
Honorable Joseph C. Guimond

MEMORANDUM IN OPPOSITION TO
PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

Department of Justice
1162 Court Street NE
Salem, OR 973014096
(503) 947-4700 / Fax: (503) 947-4793
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BACKGROUND
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The Code of Ethics prior to amendment by SB 10
Amendments made by SB 10 (2007)

Proceedings in this case

TABLE OF CONTENTS

The challenged restrictions do not infringe free speech under Article I,

section 8
A.
1.
2.

The court correctly held that the alleged expression is within the

incompatibility exception

Under Lasswell and Fadeley, the gift restrictions are within

the incompatibility eXception ......c...coveeceecivierenceiererieecreeenn,

Plaintiffs’ argument that the incompatibility exception does

not apply is without Merit.......cccvvvvveevnirerinreeieceecee e,

a. Unlike the contribution restrictions rejected in
Vannatta I, the gift restrictions are narrowly tailored

b. Determining where to draw the line between
compatible and incompatible gifts is within the

legislature’s prerogative ........coceeceveeecieseecveveeeeeenen,

If the court were to reconsider the incompatibility exception, it also
should reconsider whether gifts to public officials are protected

expression at all

In any event, expression is not a sufficiently intrinsic component of

gifi-giving to warrant entertaining a facial challenge.........................

In all events, the challenged regulations do not violate free
EXPIESSION TIZHLS c...eieviveiriiiiiecieiee e e

1.

The Code of Ethics gift restrictions are not “category one”
laws under Robertson because they are content-neutral

a, The Outdoor Media framewWoOrK.......ccouveeeevvmeeeeeeiniinn,

b. Under Outdoor Media, the Code of Ethics gift
restrictions are constitutionally permissible................
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II.

I1I.

IV.

i. The Code of Ethics gift restrictions are
content-neutral ......c.cocvveeeeeeciiieeceniceees e, 20

ii. The Code of Ethics gift restrictions place
reasonable limitations on the time, place,
and manner of gift-giving while leaving

open ample avenues for expression....................... 21
2. The Court of Appeals’ recent decision in State v. Rich
confirms that concluSION. ........covvveereceririerrreeeeeree e, 23

The classifications in the Code of Ethics do not offend free expression

TIRES 1ottt ettt st ettt e et 24
A. Plaintiffs’ facial challenges to those classifications should not be
entertained ................. et e s e st st e e e e taesrr e et et e ebeetesnsennes 24
B. The classifications in any event do not violate free speech
PLOTECEIONS ..ouviieeureiereiieree et et rte e e eae s e s e e e ereereeseese st essesaesneneseeneeeens 25
1. The limited application to only those with a legislative or
administrative interest is a permissible, content-neutral
ClasSIfICAtION ...veevreeeieieiiset et e e saeas 25
a. The classification does not violate Article I,
SECHION 8 ..ottt 26
b.  The classification also does not violate the First
AmMENAMENT ....c.ovvevirinerenie e 27
2. The exemption for governmental entities and nonprofits
also is a reasonable, content-neutral classification............ouve...... 28
C. The remedy if the classifications were impenniséible ............................... 29
The classifications in the Code of Ethics do not violate Article I,
SECLION 20 ...ttt ettt sttt eeean 30
Plaintiffs’ Article I, section 26 challenge to the offer restrictions of the
Code of Ethics is without merit, because nothing in the Code of Ethics
restricts plaintiffs’ ability to instruct their representatives or petition the
JEGISIALUTE. ... .ottt ettt ae e e et 31
A. The text of Article I, section 26 demonstrates that plaintiffs’
challenge under that provision is without merit .........c.cooecvevvivcreieennenn. 31
B. Case law does not support plaintiffs’ Article I, section 26 challenge ....... 32
C. The history of Article I, section 26 shows that the framers did not

intend that provision to protect unlimited gifts, entertainment, or
honoraria for candidates or public officialS..........cccceevveveeveeeceeeeeeeeean, 33
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V. Even if the court were to agree with plaintiffs as to the offer restrictions,
the court should reject plaintiffs’ challenge to the solicitation-and-receipt
TESITICTIONIS .vvvviereirerirsietcrnetete e et er e be e e te e e s b s e e be b enressesetessesssnsseseenesensen

CONCLUSION
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INTRODUCTION

Plaintiffs claim a constitutional right to impart gifts that will personally enrich the public
officials before whom plaintiffs have business. That claimed right largely is disposed of
adversely to plaintiffs by the court’s legal conclusions in denying preliminary relief. The
balance of plaintiffs’ arguments also are without merit.

The primary question presented on these cross-motions is whether the court should revisit
its conclusion that the challenged restrictions on personal gifts to public officials are
constitutionally permissible under the well-settled “ihcompatibility exception.” The court’s
conclusion was correct for the reasons given. Indeed, plaintiffs essentially concede that fhere is
some point beyond which personal gifts to public officials lose any constitutional protection.
Plaintiffs take issue only with the legislature’s determination of where that point lies. The
legislature’s determination is reasonable and appropriate. That judgment should not be second-
guessed by the courts.

Plaintiffs’ other challenges fare no better. Plaintiffs complain that the law applies only to
those with a legislative or administrative interest before the official. As the court already has
noted, the law makes that distinction preciseiy because that is when the risk of an appearance of
impropriety is at its greatest. Similarly, allowing reimbursement by governmental entities and
nonprofit organizations for limited expenses to attend meetings poses little risk of an appearance
of impropriety. The classiﬁcatidns are content-neutral, sensible, and valid.

Finally, plaintiffs’ argument under Article I, section 26 is without merit. Because the
Code of Ethics does not restrict any person’s ability to assemble or access candidates or
representatives, it does not implicéte Article I, section 26. The Code of Ethics should be

sustained, as a matter of law, against each of plaintiffs’ claims. -
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